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COMMENT. 171 

as is held legal in the case of U. S. v. E. C. Knight Co., 156 U. S. 1. 
Of more especial merit, however, is the discussion of the proposition 
that the power given by the Constitution to Congress to regulate 
interstate commerce, was not intended as "a general power to inter- 
fere with or prohibit private contracts between citizens, even though 
such contracts have interstate commerce for their object and result 
in a direct and substantial obstruction to or regulation of that com- 
merce." This contention is based on the grounds that the power 
was vested in Congress so as to insure uniformity of regulation 
against conflicting and discriminating state legislation, and that the 
constitutional guaranty of the liberty of private contract is a limita- 
tion on the power of Congress to regulate commerce. In answer 
the court holds that the power of Congress to legislate is given as a 
limitation on the right of contract ; that the interference with inter- 
state commerce by contract may be as far-reaching as any by state 
legislation, and if unrestrained would result in the regulation of a 
subject which has been given over to Congress; and that if 
such power over contracts does not vest in Congress it must 
reside either in the legislatures or courts of the states, which could 
thereby exercise indirectly a conflicting and discriminating control 
over interstate commerce. 

The decision of this point is not based on authority, for the 
question is a somewhat novel one ; but it stands on sound principles. 
The power to regulate a subject unquestionably must include the 
power to regulate the right of contracts relating to that subject. 
The power to regulate interstate commerce is vested in Congress 
and the anti-trust law of 1890 is a valid exercise of that power. 

PRIVILEGED COMMUNICATIONS — RIGHT OF ATTORNEY TO COMMENT 
UPON FAILURE TO CALL FAMILY PHYSICIAN. 

The common law limited very closely the doctrine of privilege to 
witnesses or communications. Indeed they were not really privi- 
leges, but extensions of the rule that a party to a suit was incompe- 
tent to testify for himself. The wife could not testify, being one 
with the husband ; the attorney, being agent and representative of 
the party. With the relaxation of the rule on which they were 
based they were modified and became pure privileges. But the law 
refused to physicians this benefit. They could be compelled to go 
upon the stand, and, once there, to disclose confidential professional 
communications. Duchess of Kingston's Case, 20 How. St. Trials 572. 

New York was the first State to prohibit by statute "any doctor of 
physic" from disclosing "any information acquired in attending a 
patient in a professional capacity," but allowing the patient to waive 
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the privilege. Such is practically the language of the twenty states 
that have passed similar laws; — including Indiana. Gartside v. 
Connecticut Mutual Life Insurance Company, 76 Mo. 446-Note. A 
conflict exists as to whether the failure to call as a witness a person 
to whom the privilege extends may be commented upon by the op- 
posing attorney as raising a presumption that his evidence would be 
against the interest of the party failing to call. The Master of the 
Rolls in Wentworth v. Lloyd, 10H. L. 589, endeavored to apply the 
rule of Armory v. Delmaire, Strange 505, but the Lords reversed him 
on the ground that the exclusion of such evidence was for the gen- 
eral interest of the community. And in Freeman v. Fogg, 82 Me. 
408, it was held proper for the court to refuse to allow comment 
upon the fact that the attorney who had drawn the contract upon 
which the plaintiff based her claim and the terms of which were in 
dispute, had not been called as a witness. Or upon the failure of the 
accused in a criminal trial to testify for himself. Wilson v. United 
States, 149 U. S. 60. Or failure to call his wife. Graves v. United 
States, 150 U. S. 118. But Mr. Justice Brown based his decision on 
the fact that the wife was not a competent witness and that the ac- 
cused could not call her. 

Here lies a partial standard by which to measure this right of 
comment by counsel and one which will reconcile the opinions in 
City of Warsaw v. Fisher, 55 N. E. 42, the case under review, where 
it was held that, in an action for damages resulting from personal 
injuries, counsel for defendant may properly comment upon plain- 
tiff's failure to call as a witness his attending physician. He was not 
incompetent as a witness and the plaintiff was basing his action upon 
matters about which the testimony of this physician could fairly be pre- 
sumed to be the best evidence obtainable. It was within the plaintiff's 
power and his only to call him as a witness. The rule is that, if a 
party has it peculiarly within his power to produce a witness, the 
fact that he does not do it creates the presumption that the testi- 
mony, if produced, would be unfavorable. 1 Starkie on Evidence 
54. Presumptions are auxiliary evidence and may therefore be 
commented upon by counsel. 

But it is argued that this is to change a privilege to a snare and 
practically defeat a statute by a rule of practice. Not so. The pur- 
pose of the statute is to inspire confidence between the patient and 
physician. Will any patient be deterred from stating his symptoms 
by the knowledge of this rule? To extend an absolute privilege 
without right of comment to cases of this kind would be to encour- 
age baseless litigation and promote damage suits now altogether too 
frequent and slightly grounded. 



